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NEW FEDERAL GARNISHMENT RULES
 

March 21, 2011

A new set of federal rules affecting garnishment of accounts held at financial institutions takes effect May 1, 2011.  Here's how the new rules affect credit unions.
 

When a garnishment is served, the first thing the credit union will need to do is determine if the garnishment includes a "Notice of Right to Garnish Federal Benefits,"  which mostly apply to federal claims and child support.  
The credit union has two business days to get this done.  If the notice is attached, the credit union follows its customary procedures.  If such a notice is not attached, the credit union must review the member’s account history for the preceding two months, starting with the date prior to the review, to determine if any protected benefits were deposited electronically.  
"Protected benefits" will be identified by the depositing agency through the related ACH batch header record containing a specified unique garnishment exemption identifier.  This identifier has the characters "XX" encoded in positions 54 and 55 of the "Company Entry Description" field of the batch header record of the direct deposit entry.  
If no protected benefits were deposited electronically, the credit union follows its customary procedures for handling such garnishments.  If such benefits were deposited, the credit union must make calculations as set forth below.  It must get this done within the same two-day period as specified for determining if a "Notice of Right to Garnish Federal Benefits" is involved, but the credit union may be able to get more time if it receives a large batch of garnishments all at once from the same source.  Note that as a result of the mandated reviews, no garnishment will be effective as of the moment received.
 

If protected benefits were deposited electronically during the review period (2 months), the total amount of those deposits or the account balance at the time of review, whichever is less, is "protected."  That means the depositor's access to those funds cannot be affected and the funds are not available for the garnishment.  
Non-protected funds are available to satisfy the garnishment.  The credit union can take a garnishment fee only if there are excess funds at the time of the review.  If there aren't any, the credit union cannot later take the fee from new funds.  Continuing garnishments (not allowed in Michigan on accounts at all) are prohibited to make sure that a garnishment can only generate one review requirement.
 

There is a prescribed notice that must be sent to account holders if a garnishment is served and the account contains protected funds.  The notice must be sent within three days after the review.  The rule makes clear that the rule does not affect additional rights an account holder may have, and, indeed, a notice of such possible rights is a part of the prescribed notice.  For instance, the rule doesn’t cover Social Security checks deposited in paper form.  But the account holder can get a court order to protect the funds involved.
 

The rules also make clear that they do not address the subject of protected funds and rights of setoff, etc.  But the federal courts have made clear that setoffs using protected funds are prohibited except to cover negative balances in the account into which the direct deposit is made.
 

The rule contains a safe harbor.  A financial institution that acts in good faith cannot be liable to any creditors who issue garnishments or be made subject to any state law or court penalties, etc.  To facilitate compliance, the U.S. Treasury is providing model forms for the required notices.  The rule also makes clear that the information contained in the mandated notice may not be treated by a state as the giving of legal advice.  
To view the model forms and for other information related to the new rules, credit unions can access a guide located on the U.S. Treasury's web page at http://www.fms.treas.gov/greenbook/guidelines_garnish0311.pdf.
