Law360, New York (May 24, 2011) -- The Sixth Circuit on Tuesday upheld a $7.7 million award to Michigan First Credit Union in a suit seeking coverage from Cumis Insurance Society Inc. for substantial losses caused by Michigan First employees who blatantly disregarded loan approval policies.

Michigan First filed the suit in Michigan after discovering that its vice president of lending failed to monitor its indirect loan program, which allowed applicants to apply for loans at car dealerships. Under the program, a third-party administrator approved low-risk loans, but riskier applications were sent to Michigan First for further review.

The appellate court ruled that a jury rightfully concluded after a seven-day trial that Cumis should have approved Michigan First's claim under a fidelity bond that provided coverage for losses caused by an employee's failure to faithfully perform duties.

Despite receiving training, Michigan First employees gave the go-ahead to hundreds of risky loan applications, leading to a high number of defaults, according to the suit. One expert even testified that the loans were so clearly outside policy that they would probably never be approved in any credit union, the ruling said.

"The evidence supports the inference that such flagrant lending errors could not have been made without consciously disregarding the lending policy," the ruling said.

The Sixth Circuit found that Michigan First met the conditions for coverage because its lending policy had been established, enforced and consciously disregarded, despite Cumis' arguments that the plaintiff had met none of the criteria.

However, the appellate court shot down Michigan First's appeal of the district court's calculations in coming up with a $2.7 million interest award on top of the $5 million in damages. Michigan First argued the interest award should be higher, but the Sixth Circuit said the lower court correctly applied Michigan law by offsetting penalty interest by prejudgment interest.

Michigan First's attorney Chuck Holzman said he was thrilled with the Sixth Circuit's overall decision, but still disagreed with the court's take on the interest award issue.

"The penalty interest is just that, it's a penalty," Holzman said Tuesday. "It should be awarded over and above the compensatory interest."

While failing to persuade the Sixth Circuit to grant a new trial, Cumis did successfully argue that Michigan First had made an inappropriate "golden rule" argument by asking jury members to step into Michigan First's shoes in its fight with the insurer, thereby inviting a decision based on bias and prejudice.

The appellate court agreed, but ruled that a new trial would be unnecessary because it was unlikely that the jury's verdict resulted from an argument made only once during closing statements. The jury was expressly instructed to rely on evidence, not arguments made by counsel.

"Any minimal amount of prejudice created by the improper argument was cured," the ruling said.

An attorney for Cumis did not immediately respond to request for comment Tuesday.

Michigan First is represented by Don Blevins of McAlpine & Associates PC, and Patricia Corkery and Chuck Holzman of Holzman Corkery PLLC.

Cumis is represented by Nancy Lischer of Hinshaw & Culbertson LLP.

The cases are Michigan First Credit Union v. Cumis Insurance Society Inc., case numbers 09-1925 and 09-1970, in the U.S. Court of Appeals for the Sixth Circuit.
